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Introduc tion  
 
 

Dear Co lleag ues and 

Persons Intere sted  In NA TO, 

 
with p leasure we publish our 

32nd  issue of the  NATO Lega l 

Gazette , this time foc used  

solely on the NATO Legal 

Conference hosted by the 

Ministry of Defence of 

Estonia. The extraordinary 

support and personal 

attention provided by the Minister of Defence Mr Urmas Reinsalu  and the 

Ministryõs high-level conference team composed of Ms Mari Kruus , Adviser to 

the  Ministry,  Ms Ingrid Muul ,  Deputy Director of the Legal Department,  and 

Ms Silvi Palmet, Chief Protocol, ensured the Conferenceõs great success as a 

memorable profe ssional event.  

 
This, our eighth  annual Co nferen c e, took plac e in be autiful Tallinn 

from 24 to 28 June  w ith the  topic  òRespond ing to Change ð Lega l 

Challen ges in the  Future  Sec urity Environme nt.ó Just nine  months a fter the  

succ essful 2012 NATO Lega l Co nferenc e in Tirana , Albania , a re c ord 142 

partic ipants journeyed  north to en joy the h ospita lity, friendship and  wonderfully 

long summer day s in this historic c ap ita l of Estonia . 

 
For a ll of you who  a tten ded  and  all of you who  c ould  not b e w ith us 

ph ysic a lly in Tallinn to bene fit from the  exc ellent spe akers and  d isc ussions this 

issue provides highlights of the  Co nferen c e. 
 

First, the  Exec utive Summary Rep ort w ill provide you an overview  of 

eac h speaker and  panelist. Sec ond , you w ill hav e pleasure of read ing 

c ontributions from three  senior legal authorities: Mr. Pe ter Olson, Lega l Adviser 

and  Direc tor of Legal Affa irs, NATO HQ, Brussels; Mr. Step he n Rose, fo rmer 

Allied  Command  Transforma tion (AC T) Legal Adviser, Norfolk; Mr. Stephen 

Mathias, the  Assista nt Sec re ta ry-Gener a l fo r Legal Affa irs in the UN Offic e of 

Legal Affa irs, New Y ork. 
 

 

I hope  tha t you w ill en joy this issue and  its a rtic les w ith the goa l of 

sharing the  understand ing we ga ined  in Ta llinn of the  lega l c hallenges fo r 

NATO in the  future sec urity en vironment. 

 
Sinc erely yours, 

Dr. Pe tra Oc hmannov a  
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2013 NATO LEGAL CONFERENCE 

Exec utive Summary Report 

òResponding to Chang e 

ð Lega l Challen ges In the Future Security  Environmentó 
 

 

by  Ann abe lle Thib ault 

ACT SEE Legal Offic e 

 
Introd uction  

 

 

The  eighth annu al NATO Legal Co nferen c e, h osted  by the Estonian 

Ministry of Defen c e, was held  in Tallinn from 24 to 28 June  2013. The  the me of 

this yearõs Co nferenc e, c onsistent w ith NATOõs Stra teg ic  Co nc ep t, was 

òResponding  to Change  ð Legal  Challenges  in the  Future Security 

Environment .ó 

 
First and  fo remost the Conferen c e Or ga nisers would  like to thank the 

Estonian Ministry of Defen c e fo r hosting the  2013 NATO Legal Co nferen c e 

and  fo r their outsta nd ing supp ort p rior to and  during  the  whole event. In 

partic ula r, Ms Mari  Kruus, Advisor to the Ministry, Ms Ingr id Muu l, Dep uty 

Direc tor of the Legal Dep artment, an d Ms Silvi Palmet , Chief Pro toc ol, showed  

exc ep tiona l professiona lism and  personal ded ic a tion to make this Co nferen c e 

a remarkable event. 
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This yearõ Co nferen c e topic bu ilt on the  work of the  2012 Lega l 

Co nferen c e, whic h foc used  on legal aspec ts of NATO-partner  rela tionships, 

and  c onc en tra ted  on the  b roa der legal implic a tions fo r NATO in a  world  tha t 

is undergo ing rapid  geo-politic a l and  tec hnolog ic al c hange. A rec ord of 142 

pe op le represen ting  thirty NATO orga niza tions, fourteen  NATO na tions, three 

partner na tions, the  United  Na tions, the  Europe an Union and  the  Interna tiona l 

 
Co mmittee of the  Red  Cross a tten ded  this yearõs Co nferen c e a round  a 

programme  whic h provided  sc ope  fo r ac tive pa rtic ipa tion b y va rious 

c ommunities of interest, suc h as Ministries of Foreign Affa irs, Ministries of 

Defen c e, Senior Milita ry Legal Advisers, NATO Co mmand Struc ture , NATO 

ag en c ies, and  other la rge interna tional orga niza tions. Ab out ha lf of the 

partic ipants were  first-time a tten dees and  inc luded , inter a lia , five Gener al or 

Flag Offic ers responsib le fo r na tiona l lega l ma tters from the  United  Kingdom, 

the  Nethe rlands, Ita ly, and  the  United  Sta tes, three  Lega l Advisers to the 

Ministries of Foreign Affa irs of Ca nad a, the  Nether lands, and  Finland , and  the 

United  Na tions Assistant Sec re ta ry Gene ral fo r Legal Affa irs. 
 

The  programm e of this 

yearõs Co nferen c e, ex c ellen tly 

orc he stra ted by  the Maître de 

Céré monie, Dr. Iur. Katharina 

Ziolkowski , fo llowed  a  proven 

working sc he dule applied  at  

pre vious NATO Legal 

Co nferen c es: the  NATO day fo r 

NATO personnel only was 

followed by the  Co nferen c e 

Plen ary and  bre ak-out sessions open to a ll pa rtic ipants from MoD,MFA, IO, 

NGO,  e tc . Many soc ia l events pun c tua ted  this week  of fruitful deb a tes, and  

provid ed more opp ortunity fo r partic ipants to share ideas and opinions. 
 
 
 

NATO day - Monday 24th June  
 

Ind ividuals assigned  to NATO legal offic es and  serving  in NATO 

Co mmand  Struc ture , Forc e Struc ture , Crisis Estab lishm ent, and  North Atlantic 

Co unc il ac tiva ted  orga nisa tions held an all-day session to add ress issues 

c ommon to their  prac tic e w ithin the  Allianc e. These  issues c omprised , inter 

alia : Sta tus Arrangemen ts in ISAF and  in supp ort of anti-pi rac y opera tions, 

se ttlement of c la ims and NA TO Cla ims Polic y, exemption of taxes under Sta tus 

Agree ments, use and  sta tus of c ontrac tors, NATO d ispute resolution system, 

and  legal supp ort to c urrent opera tions and  legal pe rspe c tives on the new  

sec urity en vironm en t. The  presen c e of key  Lega l Advisers from NATO HQ, HQ 

SACT, and  SHAPE allowed fo r extremely high-qu ality d eb a tes. 
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Conference Plenary - Tuesday 25 th June  
 
 
 

Mr Urmas Reinsalu , Estonian Minister 

of Defen c e, opened  the  2013 NATO 

Legal Co nferen c e to all pa rtic ipants w ith 

warm welc om ing remarks. Whilst 

highlighting the pr om inent role of Estonia  

in Interna tiona l Law , most rec en tly through 

the pu blic a tion of the  Tallinn Manual on 

Cyber  Warfa re ,  

 

Mr Reinsalu  brie fly prese nted his 

c ountryõs view  on the future of NATO and  

the legal c hallen ges whic h it fa c es. He 

emph asized  tha t as defen c e bu dgets 

hav e been h it ha rd by  the financ ia l c risis 

and  subseque ntly, c apab ilities a re 

red uc ing. In suc h times of austerity, 

poo ling and  sharing of resourc es has 

be c ome of c ruc ial importanc e fo r the 

Allies. NATO therefo re nee ds to ensure  

even  further interoper ab ility. Cyber  

sec urity is another  issue Mr Reinsalu 

men tione d , as its rela tive nov elty w ill 

require  thorough legal proc essing. Fina lly, the increasing monitoring role  play ed  

by  the  c ivil soc ie ty thanks to the spread  of new  c omm unic ations tec hnolog ies 

was brie fly touc hed up on. In this rega rd , a  solid  legal framework to NATOõs 

work appears c ruc ial to guarantee  the  succ ess and leg itimac y of the  

Allianceõs missions. 

 
Mr Peter Olson , Lega l Adviser to the  NATO Sec re ta ry Gener al, then  too k 

the  floo r to ta lk about c hanges NATO has undergo ne in  recent years and  the 

d iffic ulties the  orga niza tion c urrently fa c es in an en vironme nt of financ ia l 

c onstra ints. He noted  c hallen ges to the  legal assumptions under whic h NATO 

lawyers oper a te , ob serving  in partic ula r the  grow ing influenc e and  role of 

human rights law in situa tions pre viously c onsidered  exc lusively the  subjec t of 

interna tiona l hum anita rian law as lex spe c ialis. The  interac tion b e tween these  

tw o bod ies of law h as be c ome more than an ac adem ic  d isc ussion: it has 

had  c ruc ial c onsequen c es on dec isions held  in na tional, reg ional and 

interna tiona l c ourts and may well be influen c ing  dec isions by Na tions on when  

and  in what c irc umstanc es they a re prep ared  to deploy their forc es.  
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Mr. Olson then  introd uc ed  the  Rt Hon Dr Liam  Fox to the  aud ien c e fo r 

the  first p anel of the  morning  on òThe Developing Security Environment ð 

 A Overview  of Present and  Future Geopolit ical  Challengesó and  modera ted  

by Mr Steve Rose, ACT Legal Adviser. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Rt. Hon Dr Liam Fox prese nted an ov erview  of the  va rious issues NATO is 

fa c ing  or is likely to fa c e in the  near future  in the  c ontext of g lobalisa tion, 

d im inishing sov ereignty and  ec onom ic c risis. Many interna tional orga nisa tions 

estab lished  in the  past find  it d iffic ult to exist and  oper a te in the c urrent world 

of financ ia l instabi lity and  shortage of essentia l resourc es, where  global 

ec onomy d irec tly impac ts g lobal sec urity. In partic ula r, NATOõs role ra ises 

que stions: wha t w ill the  Allianceõs na tural a rea  of oper a tion be?  Wha t 

c onstra ints w ill NATO h av e to opera te under? Currently, the orga nisa tion does 

not func tion as well as it should : it d oes not hav e a  c yber  doc trine fo r 

instanc e. But institutions a re in p lac e and  Member Sta tes w ill alway s manag e 

to use them  and  find  solutions to problems whene ver they  a rise. Dr Fox 

c onc luded  his speec h by  rem ind ing  the  aud ienc e tha t òwe need  to shape 

the  world  a round  us, otherw ise we w ill be shaped  by  the  world  surround ing 

usó. 
 

Mr Rose then in vited Mr Jonatan Vseviov , Adviser to the Estonian Ministry 

of Defen c e, to prese nt his views on òNATOõs Next  Decade:  A Perspective  on 

Meeting  the  Allianceõs Challenge of Co nstant  Change ó. Estoniaõs 

indepen denc e is a  testament of NATOõs succ ess in its m ission to deter Sov ie t 

dom ina tion, but 25 years la ter, NATO Allies no longer share a c ommon threa t 

perc ep tion and  dec ision-making w ithin the Allianc e has bec ome very 

d iffic ult. However, NATO still has a  role to p lay : Europe ans a re essentia l to 

the  United  Sta tesõ intere sts as they ac hieved  interoper ab ility and
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share c ommon views and c ulture. And from the Eastern European countriesõ 

perspective, there is  not any alternative to NATO, be c ause NATO represents 

the only forum where their voi c es c an be heard on the international s c ene. 

The two pillars which will make NATO work are the inter operability of its 

Member Statesõ armed forc es as well as its Command Structure. NATO nee ds 

to c hange  from a deployed organisati on to a prepared Allian c e through the 

planning of, inter alia, multinational exer c ises inclu d ing as many allies  as 

possible. In c onclusion, Mr Vseviov brought the attention of the  au d ienc e to 

four main issues NATO should be fo c used on: soli darit y, in parti c ular with 

regar ds to d efen c e expen d iture;  min d set, as the c urrent  aura of pessimism is 

not based on fact and c onvin c ing others of our own weaknesses is not a 

smart  thing to d o; understan d ing that o thers may have d ifferent perspectives 

and interests  will fa cilitate NATOõs definiti on of its own  goals  and 

perspectives; and finally, the  maintenan c e of an active NATO bureau c rac y 

in the  post -ISAF world , as widespread c uts would make it  extremely d iffic ult to 

reinvigorate NATO in  c ase of a new c risis in the future.  

 
A prese nta tion on òPlanning 

for the Future ð A Military Legal 

Perspectiveó was then  g iven  by 

Brigadier General Richard  Gross, 

Legal Adviser to the  Cha irman of 

U.S. Joint Chiefs of Sta ff. The ma in 

que stion ra ised by  Brigadier  

General  Gross was wha t kind  of 

Legal Advisers (LEGADs) d o we 

ne ed  to be  in the  future?  

LEGA Ds of the future w ill hav e to 

be fully en gag ed in their c lien ts 

business a t a ll times, prese nt a t mee tings and  included in  ema ils. They  w ill 

hav e to be  proac tive to prevent prob lems ra ther than hav ing to fix the m. 

LEGA Ds should  be  both gener a lists in ord er to identify a  broad range of issues 

and sp ec ia lists to solve the i ssues identified . Moreov er, LEGA Ds should  not be  

òna tionalistsó or solely foc used on domestic law . They should  bec ome exper ts 

in a ll aspec ts of Interna tiona l Law -- from interna tiona l humanita rian law to the  

Law of the  Sea-- and  w ill hav e to un d erstand  basic princ iples of law from 

other  c ountries. Fina lly, LEGA Ds ought to be  c onc erned  about the  future , 

think about new  c onc ep ts in a reas suc h as c yber  defen c e and  transna tiona l 

terrorism , and  take into acc ount the in c reased pressure  to apply princ ip les of 

human rights law to a rmed c onflic ts. 
 

 

Follow ing  this prese nta tion, the  aud ienc e was g iven  the  opportunity to 

ask que stions to the  speakers. Que stions mostly revolved  a round  autonomous 

weapon system s and  the  urgent need  to d evelop  rela ted  framework and 

polic ies, the  legal reg ime under whic h counter-terrorism ope ra tions should  be 

c onduc ted  and  the  c onsequen c es of applying  law en fo rc eme nt methods 
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ra ther  than c onsidering  them  an a rmed  c onflic t, NATOõs expansion and  the 

ne c essity to foc us on stra teg ic  ra ther  than politic a l fa c tors to ta ke dec isions, 

and  the  releva nc e of interna tiona l humanita rian law princ iples in the  21st 

Century. 
 

Mr Olson opened  the  a fternoo nõs panel on òThe Future of NATO-led 

Missions ð Foreign  Ministry  Perspectiveó by  introduc ing  three  d istinguished 

speakers: Mr Alan  Kessel, Lega l Adviser to the  Department of Foreign Affa irs 

and  Interna tiona l Trade of Ca nada, Ms Liesbeth  Lijnzaad , Legal Adviser and 

Head  of the  Interna tional Law Dep artment of the  Ministry of Foreign Affa irs of 

the  Nethe rlands, and  Ms Paivi  Kaukoranta , Direc tor Gener a l fo r Lega l Affa irs 

of the  Ministry of Fore ign Affa irs of Finland . 
 

Acc ord ing  to Mr Kessel, NATO was initia lly a  Cold  War Allianc e which 

has had  to adap t to  a  c hanging  sec urity en vironm ent, opera te under new 

mandates and  undergo a  grow ing p ush fo r human rights law to hav e a  

lead ing  role in the  framework of any a rmed c onflic t. Another grow ing  trend 

m ilita ry lawyers have to fa c e is the  idea  of òresponsibility while protec tingó, 

whic h emerged  follow ing  the Ope ra tion Unified Protec tor in Libya w ith its 

c lear mandate for p rotec ting  c ivilians. 
 

Ms Lijnzaad  then  highlighted the 

interrela tions whic h exist b e tween  p olic y 

developmen ts and  legal framework 

assessmen t. The  future  of NATO missions 

requires flexib ility both in terms of va rie ty of 

tasks and  va rie ty of partic ipants. It is also 

important to und erstand  tha t law and 

c ommunic a tion must go hand  in hand in 

order to ga in pub lic  supp ort. Fina lly, the  

inc reased role fo r Human Rights mec hanisms was also mentioned as being 

something  the  m ilita ry world  w ill hav e to lea rn to live w ith. 

 
The  final presen ta tion of the  da y was g iven  by  Ms Kaukor anta , who 

shared  w ith the  aud ien c e the  view s of a  NATO Partner  na tion, Finland . There 

has been  intensive c oo per a tion be tween  NATO and  NATO Partners in the 

past whic h is expe c ted  to c ontinue in  the future. The  role of MFA lawyers w ith 

rega rds to co ope ration in the  c onduc t of c risis m anag ement oper a tions 

enta ils also further d evelopment of Partner Na tions leg isla tion to en ab le them 

to fully partic ipa te in suc h oper a tions, inc lud ing  NATO-led  m issions and  to 

avo id  c av ea ts w hic h c ould  pre vent  fruitful c oo per a tion. 
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Conference Plenary - Wednesday 26 th June  

 
Dr. Petra Ochmannova,  ACT-SEE Dep uty Legal Adviser, introd uc ed  the 

first speaker of the  d ay , Sir Daniel  Bethlehem  QC , and  modera ted  d isc ussion 

tha t fo llowed  his keynote spee c h on the the me òApplying Legal Norms  in a 

Develop ing  Security  Environment  ð Meeting  the Challenges  of the  Futureó. 

Sir Daniel  be ga n his pre senta tion wi th som e observa tions on the  role of law 

and  the  role of lawyers. First, the c omplexity of the  law should  not be  used  as 

an exc use fo r inac tion and  lawyers have a  responsibility to g ive c lea r and 

c onc ise advic e in any g iven  c ontext. Sec ond , there  is a  leg itima te space 

be tween legal advic e and  politic a l dec ision, but the  la tter should  alway s be 

taken  w ith respe c t to the  fo rmer. It is inc umbe nt upon lawyers to ensure  tha t 

appre c ia tion of law and  legality is a t the  he art of any d ec ision- making 

proc ess. Third , lawyers fa c e a  c hallen ge to be  effec tive. This requires as a 

minimum access to an d the trust of the decision -maker, p resence around the 

table when the issues are being addressed, and a willingness to take 

responsibility for advice  given.  

 
Sir Daniel went  on developing  seven 

the mes and  c hallenges fo r the  future : 1. 

Dec ision-making  proc esses should  alway s 

inc lude a  LEGA D; 2. The  c hanging  

c onc ep t of geography  in c onflic t and  

ba ttlefield sp ac e, espe c ia lly w ith regard s to 

c ybe r; 3. The  applic ab ility of law and  the 

determ ina tion of the bod y of law whic h 

should apply in a g iven situa tion. For 

instanc e, wha t is the  threshold  fo r jus ad 

bellum? Who is to d eterm ine  when  a c ountry 

is unable or unw illing? etc ;  
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4. Interoper abi lity and  the a ttribution of responsibility to a  Na tion in a  c oa lition-

led  oper a tion; 5. Detention and  the issues of law rela ting to the  c ond itions of 

detention; 6. New  tec hnolog ies and the  outb reak of autonomous weapon 

systems in partic ula r; and  7. Transparenc y and  acc ountabi lity, whic h should  

lead  to grea ter appre c ia tion of the  law in the  long run. 
 

Sir Danielõs c onc lud ing  note rela ted  to the  Europe an Co urt of Human 

Rightsõ c ompeten c e in interna tiona l humanita rian law c ases. In the  light of the 

Al Skeini and  Al Jedd a c ases, sta tes should  be  prep ared  to a rgue  the 

interna tiona l humanita rian law merits of the  c ase, not simply the  merits of the 

matter under substan tive Europe an Convention on Human Rights rules, qu ite 

apart from of any c hallen ges to jurisd ic tion or admissibility tha t may be 

warranted . 

 
During  the  d isc ussions tha t followed , Mr Thomas Randall , ACO Legal 

Adviser, briefly c ommen ted  on dec ision-making  proc esses w ithin SHAPE and 

many que stions were then  asked about the  links be tw een p olic y advic e and 

legal advic e. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The  sec ond  and  final panel of this day was prese nted by  Mr Richard 

Pregent , Allied  Command  Co unter Intelligen c e Legal Adviser. He introduc ed 

the  three  speakers of the  pane l, Brigadier General  Richard  Gross, Brigadier 

Stuart Lythgoe , UK Army Legal Servic es, and  Air Commodore  Peter Hebl y , 

Direc torate Lega l Servic es, Ministry of Defen c e of the N ether lands, and in vited  

them  to c omm ent on the  them e òSenior National  Military  Legal Advisersõ 

Perspective  on  Legal  Support  for NATO Missionsó. Mr Pregent  asked many 

ques tions to the  speakers, who  answered  in turn, allow ing  fo r lively d isc ussions 

and fruitful deb a tes w ith a ll pa rtic ipants. 
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The  first que stion related  to future  ope rations and  how the  UK, USA and 

the  Nethe rlands respe c tively antic ip a ted  the m. Brigadier  Lythgoe  fo resees 

the  UK w ill be  involved  in smaller sc ale m issions of va ried  and  varying  in tensity. 

NATO is likely to be  deployed  a t very short notic e and  to me et unexpe c ted 

c hallen ges. LEGA Ds therefo re need  to b e tra ined  on broad  panoply of topic s 

to be  fully oper a tional when  deployed . Brigadier General  Gross add ed  tha t a 

future  la rge sc ale òna tion- on- na tionó interna tiona l armed  c onflic t has 

be c ome d iffic ult to en visag e. And  Air Commodore  Hebly  expla ined  tha t 

smaller c ountries suc h as the  Nethe rlands see NATO as a vehic le to 

partic ipa te in the  c onduc t of opera tions alongside their Allies. He ther efo re 

stressed the  need  to foc us on interoper a b ility and  to rema in adap tive to the 

en vironment. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
The d isc ussions then shifted  to the q uestion of the  c lassific a tion of 

c onflic ts. The  c lassific a tion of a  c onflic t as an interna tiona l a rmed c onflic t, 

non-interna tiona l a rmed  c onflic t and  situa tions tha t do not amount  to a rmed 

c onflic t has d irec t implic a tion on the  b ody of law to be  a pplied  whic h, in 

turn, d irec tly im pac ts the  sold iers on the  ground . For instanc e, the  lega l 

obliga tions up on sta tes undertaking d e tention oper a tions va ry depen d ing 

up on whether inte rna tiona l humanita rian law or human rights law is 

applic able. 
 

Speakers and  partic ipants w ere  then  asked  whe ther  there  is a  duty to 

use smart weapons to m inim ize c olla tera l damag e. A brief  deb a te c onc luded  

tha t c omplianc e w ith the  gener a lly acc ep ted  princ ip les of interna tiona l 

humanita rian law d id  no t impose suc h a duty. The only d uty w ith rega rd to the  

use of weapons in c ases of expe c ted  involvement of c ivilians and/ or c ivilian 

ob jec ts whic h exists under interna tional humanita rian law is to respe c t 

p rinc ip le of proportionality. It was emph asized  tha t this prop ortiona lity a ims a t 

preventing  exc essive harm and/ or damag e. 

  























http://www.nato.int/cps/en/natolive/official_texts_87595.htm
http://www.nato.int/strategic-concept/pdf/Strat_Concept_web_en.pdf




http://www.ejiltalk.org/international-commissions-of-inquiry-a-new-form-of-adjudication/
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http://www.un.org/News/Press/docs/2012/sc10518.doc.htm











