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a Introduction

Dear Colleag ues and
Persons Interested In NATO,

NATO LEGAL CONFERENCE
24-28 JUNE 2013
TALLINN-ESTONIA

with pleasure we publish our
32nd jssue of the NATO Legal
Gazette, this time focused
solely on the NATO Legal
Conference hosted by the
Ministry of Defence of
Estonia. The extraordinary
support and personal

“Responding to Change -

Legal Challenges in the Future Security Environment”

attention provided by the Minister of Defence Mr Urmas Reinsalu and the
Mi ni st r-levlsconferengenteam composed of Ms Mari Kruus, Adviser to
the Ministry, Ms Ingrid Muul , Deputy Director of the Legal Department, and
Ms Silvi Palmet, Chi ef Protocol , ensured the Confer

memorable profe ssional event.

This, our eighth annual Conference, took place in beautiful Tallinn
from 24 to 28 June with the topic OResponding to Change 0 Legal
Challenges in the Future Security Environme nt.6 Just nine months after the
succ essful 2012 NATO Legal Conference in Trana, Albania, a record 142
participantsjourneyed north to enjoy the h ospitality, friendship and wonderfully
long summer daysin this historic capital of Estonia.

For all of you who attended and all of you who could not be with us
physically in Tallinn to bene fit from the excellent spe akers and discussbns this
issue provides highlightsof the Conference.

Hrst, the Executive Summary Report will provide you an overview of
each speaker and panelis. Second, you wil have pleasure of reading
contributions from three senior legal authorities: Mr. Peter Olson, Lega |l Adviser
and Director of Legal Affairs, NATO HQ, Brussls; Mr. Sephen Rose, former
Allied Command Transformation (ACT) Legal Adviser, Norfolk; Mr. Sephen
Mathias, the Assstant Secretary-Gener al for Legal Affairsin the UN Office of
Legal Affairs,New Y ork.

| hope that you wil enjoy this issue and its articles with the goal of
sharing the understanding we gained in Tallinn of the legal challenges for
NATO in the future security environment.

Sincerely yours,
Dr. Petra Ochmannova
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2013 NATOLEGAL CONHRENCE
Executive Summary Report
0 Rsponding to Chang e
0 Legal Challenges In the Future Security Environment 6

by Annabe lle Thibault
ACTSEE Legal Office

Introd uction

The eighth annual NATO Legal Conference, hosted by the Estonian
Ministry of Defence, was held in Tallinn from 24 to 28 June 2013. The theme of
this year & €onference, consistent with NATO 0 sStrategic Concept, was
OResponding to Change 0 Legal Challenges in the Future Security
Environment .6

Hrst and foremost the Conference Orga nisers would like to thank the
Estonian Ministry of Defence for hosting the 2013 NATO Legal Conference
and for their outstanding supp ort prior to and during the whole event. In
particular, Ms Mari Kruus, Advisor to the Ministry, Ms Ingrid Muul, Dep uty
Director of the Legal Department, and Ms Silvi Palmet, Chief Protocol, showed
exceptional professonalisn and personal dedication to make this Conference
aremarkable event.
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This yeard Conference topic bu ilt on the work of the 2012 Legal
Conference, which focused on legal aspects of NATO-partner relationships,
and concentrated on the broader legal implications for NATO in a word that
isundergoing rapid geo-political and technological change. A record of 142
pe ople represen ting thirty NATO orga nizations, fourteen NATO nations, three
partner nations, the United Nations, the Europe an Union and the International

Committee of the Red Crossattended this year 8C® nference around a
programme which provided scope for active participation by various
communities of interest, such as Ministries of Foreign Affairs, Ministries of
Defence, Senior Military Legal Advisers, NATO Command Structure, NATO
agencies, and other large international organizations. About half of the
participants were first-time attendees and included, inter alia, five Gener al or
Hag Officers responsible for national legal matters from the United Kingdom,
the Netherlands, Italy, and the United States, three Legal Advisers to the
Ministries of Foreign Affairsof Canada, the Netherlands,and Fnland, and the
United Nations Assstant Secretary Gene ral for Legal Affairs.

F e The programme of this
year 0 €onference, excellently
orchestrated by the Maitre de
Céréemonie, Dr. Ilur. Katharina
Ziolkowski, followed a proven
working schedule applied at
pre vious NATO Legal
Conferences: the NATO day for
* NATO personnel only was

= _ followed by the Conference
Plenary and bre ak-out sessons open to all participants from MoD,MFA, 10,
NGO, etc. Many social events punctuated this week of fruitful deb ates, and

provided more opp ortunity for participantsto share ideasand opinions.

NATO day - Monday 24th June

Individuals assgned to NATO legal offices and serving in NATO
Command Sructure, Force Structure, Crisis Establisnment, and North Atlantic
Council activated organisations held an all-day sessbn to address issues
common to their practice within the Alliance. These issues comprised, inter
alia: Status Arrangements in ISAF and in support of anti-piracy operations,
settlement of claimsand NA TO Claims Policy, exemption of taxes under Status
Agreements, use and status of contractors, NATO dispute resolution system,
and legal support to current operations and legal perspectives on the new
security environment. The presence of key Legal Advisersfrom NATO HQ, HQ
SACT, and SHAPE allowed for extremely high-quality deb ates.



PAGE 6 NATO LEGAL GAZETE

Conference Plenary - Tuesday 25t June

| Mr Urmas Reinsalu, Estonian Minister
of Defence, opened the 2013 NATO
Legal Conference to all participants with
warm welcoming remarks. Whilst
highlighting the prominent role of Estonia
in International Law, mostrecently through
the pu blication of the Tallinn Manual on
Cyber Warfare,

Mr Reinsalu briefly presented his
countryd siew on the future of NATO and
the legal challenges which it faces. He
emphaszed that as defence budgets
have been h it hard by the financial crigs
and subseque ntly, capabilites are
reducing. In such times of austerity,
pooling and sharing of resources has
become of crucial importance for the
Allies. NATO therefore nee ds to ensure
even further interoperability. Cyber
security is another issue Mr Reinsalu
mentioned, as its relative novelty will
require thorough legal processing. FAnally, the increasing monitoring role  played
by the civil society thanks to the spread of new communicationstechnologies
was briefly touched upon. In this regard, a solid legal framework to NATOO s
work appears crucial to guarantee the success and legitimacy of the
Alliance Grsissons.

Mr Peter Olson, Legal Adviser to the NATO Secretary Gener al, then took
the floor to talk about changes NATO hasundergone in recent yearsand the
difficulties the organization currently faces in an environment of financial
constraints. He noted challengesto the legal assunptions under which NATO
lawyers operate, observing in particular the growing influence and role of
human rights law in stuations previously considered exclusively the subject of
international humanitarian law as lex spe cialis. The interaction between these
two bodies of law has become more than an academic discussobn: it has
had crucial consequen ces on decisons held in national, regional and
international courtsand may well be influencing decisons by Nationson when
and in what circumstances they are prep ared to deploy their forces.
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Mr. Olson then introduced the Rt Hon Dr Liam Fox to the audience for
the first panel of the morning on 0 T he Devel oping Secwwrity
A Overview of Present and Future Geopolit ical Ch al | e nagdke madderated
by Mr Steve Rose, ACTLegal Adviser.

Rt. Hon Dr Liam Fox presented an overview of the various issues NATO is
facing or is likely to face in the near future in the context of globalisation,
diminishing sovereignty and economic crisis.Many international orga nisations
established in the past find it difficult to exist and operate in the current world
of financial instability and shortage of essential resources, where global
economy directly impacts global security. In particular, NATO 6 sole raises
gue stions: what will the Allance 6 satural area of operation be? What
constraintswill NATO have to operate under? Currently, the orga nisation does
not function as well as it should: it does not have a cyber doctrine for
instance. But institutions are in place and Member States will always manag e
to use them and find solutions to problems whene ver they arise. Dr Fox
concluded his speech by reminding the audience that owe need to shape
the world around us, otherwise we will be shaped by the world surounding
uso.

Mr Rose then invited Mr Jonatan Vseviov , Adviser to the Estonian Ministry
of Defence, to present his viewson 0 NA T O\éx Decade: A Perspective on
Meeting the Al |l i anceds @h aGohseamt g €hange 6. Estoniad s
indepen dence isa testament of NATO® ssucc essin itsmisson to deter Soviet
domination, but 25 years later, NATO Allies no longer share a common threat
perception and decison-making within the Alliance has become very
difficult. However, NATO still has a role to play: Europe ans are essential to
the United Sate s Ointerests as they achieved interoperabilty and
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share common views and culture. And from the Eastern European countri es
perspective, there is not any alternative to NATO, be cause NATO represents
the only forum where their voi ces can be heard on the international s  cene.
The two pillars which will make NATO work are the inter  operability of its
Member St at e s des aswalleasits Canmand Structure. NATO nee ds
to change from a deployed organisati on to a prepared Allian ce through the
planning of, inter alia, multinational exer  cises including as many allies as
possible. In conclusion, Mr Vseviov brought the attention of the audience to
four main issues NATO should be fo cused on: solidarity, in parti cular with
regar ds to defen ce expen diture; mindset, as the current aura of pessimism is
not based on fact and convincing others of our own weaknesses is not a
smart thingto d o; understanding that others may have different perspectives
and interests will faci | i t at e dHEfiAiToddsf its own goals and
perspectives; and finally, the  maintenan ce of an active NATO bureau cracy
in the post-ISAF world, as widespread cuts would make it extremely difficult to
reinvigorate NATO in case of a new crisis inthe future.

A presentation on 0 Pl anni ng
for the Future o A Military Legal
Perspe c t I wasdthen given by
Brigadier General Richard Gross,
Legal Adviser to the Chairman of
U.S. Joint Chiefs of Staff. The main
gue stion raised by Brigadier
General Gross was what kind of
Legal Advisers (LEGADs) do we
need to be in the future?
LEGADs of the future will have to
be fully engag ed in their clients
business at all times, present at meetings and included in emails. They will
have to be proactive to prevent problems rather than having to fix them.
LEGADs should be both generalistsin order to identify a broad range of issues
and sp ecialists to solve the issues identified. Moreover, LEGADs should not be
onationalists @r solely focused on domestic law. They should become experts
in all aspects of International Law-- from international humanitarian law to the
Law of the Sea-- and will have to understand basic principles of law from
other countries. FAnally, LEGADs ought to be concerned about the future,
think about new conceptsin areas such ascyber defence and transnational
terroriam, and take into acc ount the increased pressure to apply principles of
human rightslaw to armed conflicts.

Following this prese ntation, the audience was given the opportunity to
ask que stions to the speakers. Que stions mostly revolved around autonomous
weapon systems and the urgent need to develop related framework and
policies, the legal regime under which counter-terrorism ope rations should be
conducted and the consequen cesof applying law enforceme ntmethods
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rather than considering them an armed conflict, NATO® sexpansion and the
necessty to focus on strategic rather than political factors to take decisons,
and the relevance of international humanitarian law principles in the 21
Century.

Mr Olson opened the afternoond anel on 0 T hFuture of NATO-led
Missions & Foreign Ministry Per s p e cliyiintreducing three distinguished
speakers: Mr Alan Kessel, Legal Adviser to the Department of Foreign Affairs
and International Trade of Canada, Ms Liesbeth Lijnzaad, Legal Adviser and
Head of the International Law Dep artment of the Ministry of Foreign Affairs of
the Netherlands, and Ms Paivi Kaukoranta , Director Gener al for Legal Affairs
of the Ministry of Foreign Affairsof Anland.

Acc ording to Mr Kessel, NATO was initially a Cold War Alliance which
has had to adapt to a changing security environment, operate under new
mandates and undergo a growing push for human rights law to have a
leading role in the framework of any armed conflict. Another growing trend
military lawyers have to face is the idea of 0 r eomgibility while protectingé,
which emerged following the Ope ration Unified Protector in Libya with its
clearmandate for protecting civilians.

Ms Lijnzaad then highlighted the
interrelations which exist between policy
developments and legal framework
assesment. The future of NATO missons
requires flexibility both in terms of variety of
tasks and variety of participants. It is also
important to wunderstand that law and
communication must go hand in hand in
order to gain public support. Hnally, the
increased role for Human Rights mechanisms was also mentioned as being
something the military world will have to learn to live with.

The final presentation of the day was given by Ms Kaukor anta, who
shared with the audience the views of a NATO Partner nation, Anland. There
has been intensive cooperation between NATO and NATO Partners in the
past which is expe cted to continue in the future. The role of MFA lawyers with
regards to cooperation in the conduct of crisis management operations
entails also further development of Partner Nations legidation to enable them
to fully participate in such operations, including NATO-led missions and to
avo id caveatswhich could prevent fruitful coo peration.
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Conference Plenary - Wednesday 26 t June

Dr. Petra Ochmannova, ACT-SEE Deputy Legal Adviser, introduced the
first speaker of the day, Sir Daniel Bethlehem QC, and moderated discusson
that followed his keynote speech on the theme 0 Ap p | yLegalgNorms in a
Develop ing Security Environment 6 Meeting the Challenges of the Fut ur e o
Sir Daniel began his presentation with some observations on the role of law
and the role of lawyers. Frst, the complexity of the law should not be used as
an excuse for inaction and lawyers have a responsibility to give clear and
concise advice in any given context. Second, there is a legitimate space
between legal advice and political decison, but the latter should always be
taken with respect to the former. It is incumbe nt upon lawyers to ensure that
appreciation of law and legality is at the heart of any decisibn- making
process. Third, lawyers face a challenge to be effective. This requires as a
minimum access to an d the trust of the decision -maker, p resence around the
table when the issues are being addressed, and a willingness to take
responsibility for advice given.

Sir Daniel went on developing seven
themes and challenges for the future: 1.
Decisbn-making processes should always
include a LEGAD; 2. The changing
concept of geography in conflict and
ba ttlefield space, espe cially with regards to
cyber; 3. The applicability of law and the
determination of the body of law which
should apply in a given situation. For
instance, what is the threshold for jus ad
bellum? Who isto determine when a country

isunable orunwilling? etc;



NATO LEGALGAZETE PAGE 11

4. Interoper ability and the attribution of responsibility to a Nation in a coa lition-
led operation; 5. Detention and the issuesof law relating to the conditions of
detention; 6. New technologies and the outbreak of autonomous weapon
systems in particular; and 7. Transparency and acc ountability, which should
lead to greater appreciation of the law in the long run.

Sir Daniel 8 £oncluding note related to the European Court of Human
Rights 6ompetence in international humanitarian law cases. In the light of the
Al Skeini and Al Jedda cases, dates should be prepared to argue the
international humanitarian law merits of the case, not simply the merits of the
matter under substantive European Convention on Human Rights rules, quite
apart from of any challenges to jurisdiction or admissiblity that may be

warranted.

During the discussbons that followed, Mr Thomas Randall, ACO Legal
Adviser, briefly commented on decisbn-making processes within SHAPE and
many que stions were then asked about the links be tween p olicy advice and
legal advice.

The second and final panel of this day was presented by Mr Richard
Pregent, Allied Command Counter Intelligence Legal Adviser. He introduced
the three speakers of the panel, Brigadier General Richard Gross, Brigadier
Stuart Lythgoe , UK Army Legal Sewices and Air Commodore Peter Hebly,
Directorate Legal Services, Ministry of Defence of the Netherlands, and invited
them to comment on the theme 0 S e n National Military L e gal Advi ser
Perspective on Legal Support for NATO Missionsé. Mr Pregent asked many
guestions to the speakers, who answered in turn, allowing for lively discussons
and fruitful deb ates with all participants.
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The first que stion related to future ope rations and how the UK, USA and
the Netherlands respe ctively anticipated them. Brigadier Lythgoe foresees
the UK will be involved in smaller scale missions of varied and varying intensity.
NATO is likely to be deployed at very short notice and to meet unexpe cted
challenges. LEGADs therefore need to be trained on broad panoply of topics
to be fully operational when deployed. Brigadier General Gross add ed that a
future large scale 0 mation- on- nationé international armed conflict has
become difficult to envisage. And Air Commodore Hebly explained that
smaller countries such as the Netherlands see NATO as a vehicle to
participate in the conduct of operations alongside their Allies. He therefore
stressed the need to focus on interoperability and to remain adaptive to the
environment.

The discussons then shifted to the question of the classfication of
conflicts. The classfication of a conflict as an international armed conflict,
non-international armed conflict and stuations that do not amount to armed
conflict has direct implication on the body of law to be applied which, in
turn, directly impacts the soldiers on the ground. For instance, the legal
obligations upon states undertaking detention operations vary depen ding
upon whether international humanitarian law or human rights law is
applicable.

Speakers and participants were then asked whether there is a duty to
use smart weaponsto minimize collateral damage. A brief debate concluded
that compliance with the generally accepted principles of international
humanitarian law did notimpose such a duty. The only duty with regard to the
use of weapons in cases of expe cted involvement of civilians and/ or civilian
objects which exists under international humanitarian law is to respect
principle of proportionality. It was emphasized that this proportionality aims at
preventing excessve harm and/ ordamag e.
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